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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is

more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount Qfam?(
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in th gem@c Ofa GSr,,,f@
%\
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(i) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (Ol0) to apply to the Apgellate Tribunal.

2. aﬂﬁ@awwaﬁﬁm,wmaﬁmﬁwaﬁwﬁﬂa%sfwfaﬁwfﬁamawﬁamqﬁwﬁ
TR @ ARy B 9 R 650 /— T B AT P epe A B AR

2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Cenfral Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in disput&—er—\

penalty, where penalty alone is in dispute. 4\’@ Rarsy
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'ORDER IN APPEAL
This appeal is filed by M/s. SMPS Consultants?LLP [earlier knO\jyn aé 'SMPS
Consultants Private Limited], Ab.hijeet-l; 10" floor, Mithakali Six Roads, Ahmedabad- 380 006
[for short — ‘appellant’] against 010 No. AHM-SVTAX-000-JC-022-16-17 dated 17.10.2016
passed by the Joint Commissioner, of the erstwhile Service Tax Commissionerate, Ahmedabad

[for short ~ ‘adjudicating authority’].

2. Based on an audit objection a show cause notice dated 20.10.2015 was issued to

the appellant inter alia alleging that though they had provided the consulting engineer services to

. SEZ units viz M/s. P I Industries Limited and M/s. Geotech Worldwide Limited during the

period from 20]10-11 and 2013-14 they had not paid the service tax of Rs. 5,61,223/- by wrongly

availing benefit ﬁof the exemption 116tjfication No. 9/2009-ST dated 3.3.2009 [as amended by |
notification No. 15/2009-ST], notification No. 17/2011-ST dated 1.3.2011 and notification No.
40/2012-ST dated 20.6.2012. The show cause nolice therefore, demanded service tax of Rs.

5,61,223/- along with interest and further proposed penalty on the appellant under sections 77
and 78 of the Finance Act, 1994. |

*3. ' This show cause notice was adjudicated vide the aforementioned OI0O -dated

17.10.2016 wherein the adjudicating authority confirmed the demand along with interest and

further imposed penalty on the appellant under sections 77(2) and 78 of the Finance Act; 1994.

4. Feeling aggrieved the appellant has filed this appeal raising the following
averments:

o that the adjudicating authority has merely brushed aside the submissions and confirmed the demand: that
they wish to rely on the case of Cyril Lasardo [2004(7) SCC 431]. Shukla Brothers [2010(254)( ELT
6(8O)]; : :

o that under notification nos. 9/2009-ST dated 3.3.2009 amended by 15/2009-ST superseded by notification
no. 17/2011-ST dated 1.3.2011 and further superseded by notification no. 40/2012-5T dated 20.6.2012.
there is no time limit specified for obtaining list of specified services as well as submission of form A-1:

o that the subject condition envisages the requirement for getting list of specified services to be approved
from the approval committee and filing declaration in specified form A-1. which however do not make any
restriction or prohibition or caveat that the same is 10 be obtained or filed as the case may be. prior to the
provision of the services by the service provider:

o that substantive benefits should not be deprived ofT due to minute procedural and venial glitches:

o that provisions of SEZ Act and Rules are overriding to the exemption notification issued under the Finance
Act, 1994; that the conditions prescribed in the Finance ‘Act is merely operative provisions and in no way
can take away the benefit granted under SEZ Act: ’

o that they would like to rely on the case of DHL Lemuir Logistics [201 6-TIOL~1455-CESTAT-MUM], M’s.
Norasia Container Lines [201] 1-TIOL-574-CESTAT-Del], Intas Pharma [2013(320 STR 543]: that the
Tribunal has already observed that merc conditions prescribed in the notifications issued under Section
93(1) cannot disentitle ,

o that they would also like to rely on the case of Barclays Technology Centre [2015-TIOL-82-CESTAT-
MUM], Eon Kharadi Infrastructure P Lid [ 2015-TIOL-327-C ESTAT-Mum], Mahindra Engineering
Services [20l4-TlOL—2534-CESTAT-Mum], Reliance Industries Limited [201S-TlOL-CESTA'l‘-Mum].
Convergys India Services-P Limited [2012(25 STR 251], Keane Worldzen India P Limited [2008(10) STR
471], Harichand Shri Gopal [2010(260) ELT 3(SO)):

o that when the exemption is extended to the service receiver being SEZ unil the same equally implies the
exemption from payment of service tax at the ends of service provider:

o that when refund is admissible to SEZ units irrespective of the violation ol any conditions of the subject
notifications of the subject notification then why the exemption should not be allowed to service providers
of SEZ units; : ‘

o that extended period of limitation is not invocable in the present case as there was no Qp@h
with an intent to evade payment of service tax: that when there are no provisions \\'him/kglg ceuqsm&g;/ ¢
on appellant to submit any document or make any declaration before the authority fhgh n@aSUbIMISS
non disclosure of such details would not tantamount to suppression of facts wi zéan:g legidy
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payment of service tax; that the notice fails to establish or provide any reasoning about how there is'a non
payment of service tax with an intention to evade payment of duty;
o appellant was entitled to collect tax separately from their customer to whom they had provided the services

then in such a scenario how the question of intention to evade tax arises:
o that the entire exercise would become revenue neutrall .
" o that penalty under 78 and 77 is not imposable; that no penalty is imposable when the appellant jvas acting
in a bonafide belief. :

3. The personal hearing in the case was held on 6.10.2017 wherein Shri Pratik
Trivedi, CA appeared on behall of the appellant and reiterated the grounds of appeal. He
submitted written additional submissions, which I find is a summary of the grounds of appeal,

already submitted.

6. I find that the adjudicating authority has denied the benefit of exemption
notification No. 9/2009-ST dated 3.3.2009 |as amended by notification No. 15/2009-ST}.
notification no. 17/2011-ST dated 1.3.2011 and notification no. 40/2012-ST dated 20.6.2012 and
consequently confirmed the duty demand along with interest and further imposed penalty on.the
arpellant. Hence, the primary question to be decided in the appeal is whether the appellant had

correctly availed the benefit of the aforementioned notifications or otherwise.

7. The benefit of notification No. 9/2009-ST dated 3.3.2009 [as amended by

notification No. 15/2009-ST], stands denied on the grounds that the appellant nad availed the

exemption during the period from 25.6.2010 to 16.8.2010, while the list of services required for

claiming exemption, was approved only on 27.5.2010 by the Development Commissioner,
Sterling Special Economic Zone. The condition of the notification that stands violated is

Provided thar - v _

(a) the developer or units of Special Economic Zone shall get the list of services specified in
clause (103) of section 65 of the said Finance Act us are required in relation to the authorised
operations in the Special Economic Zone, approved froii the Approval Commitiee (hereinafier
referred to as the specified services); ‘

The services in this case was provided to M/s. Pl Industries.

8. Notification No. 17/2011-ST dated 1.3.2011 para 2(c) and notification No.
40/2012-ST lated 20.6.2012, para 2 (d), which prescribed that for claiming exemption ab initio,
the unit of a SEZ or a developer shall furnish a declaration in Form A-1 verified by the Specified
Officer of the SEZ in addition to the list ol laxable services as required for the authorized
ope.ations, approved by the approval committee. The appellant provided Form A-1 in respect of
M/s. Pt Industries dated 28.12.2012 issued by the Development Commissioner, Sterling Special
Economic Zone, for services provided during the period from July 2011 to August 2012, In
respect of M/s. Geotech World Wide in respect of the services for the period January 2012 to
January 2013, the Developer/SEZ unit had obtained the Form A-1 dated 17.8.2015 issued by
Specified Officer (Customs), Indore, SEZ, Pithampur (MP) under notification No. 12/2013 dated
1.7.2013. The condition of the notification that stands violated is

Notifteation No. 17/2011-8T dated 1.3.2011
. (b)) for the purpose of claiming exempiion, the Developer or Unit of SEZ shall obiain 6,@%‘»'
taxable services as are required for the awhorised operations approved by the /j,r-)p:c'_(a
*Committee (hereindfier referred 1o as the specified services) of the concerned SEZ: ol
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(c) the Developer or Unil of SEZ who does nor oven or carry out any business other than SEZ
operations, shall furnish a declaration to that ¢ffect in Form A-1. verified by the Specified Qfficer
of the SEZ, in addiiion to obtaining list under condition (b) bove, for the purpose of cluiming
exempltion,

Notification No. 40/2012-ST dated 20.6.2012 _ .

(c) Jor the purpose of claiming exemption. the Unit of a SEZ or developer shall obiain a list
of services that -are liable 10 service tax as are required for the authorised operations approved
by the Approval Commitiee (hereinafier referred 1o as the specified services) of the concerned
SEZ; : : . .
(d) Jor the purpose of claiming ab initio exemption, the unit of a SEZ or developer shall
furnish a declaration in Form A-1. verified by the Specified Officer of the SEZ, in addition to the
list specified under condition (c); the unit of u SEZ or developer who does not own or carry on
any business other than the operations in SEZ, shall declare to that effect in Form A-1:

The services in this case was provided to M/s. PI Industries & M/s. Geotech World Wide.

9. Summarizing, [ find that

> in respect of the services provided during the period from 25.6.2010 to 16.8.2010 to M/s. Pl

Industries, the list of services was approved only on 27.8.2010.

in respect of the services provided during the period from July 2011 to August 2012 to M/s. Pl

Industries, the appellant provided Form A-1 dated 28.12.2012. :

O > in respect of services provided during the period from January 2012 to January 2013 to M/s.

N Geotech World Wide, the Developer/SEZ unit had obtained the Form A-1 dated 17.8.2015,
issued by the Specified Officer (Customs), Indore Special Economic Zone, Pithampur(MP) under
notification No. 12/2013 dated 1.7.2013.

A%

Hence, in all the cases, as is evident, it can be said that the condition of the notifications. ibid,
was met post facto, i.e. after the consulting engineer’s services were rendered by the appellant to
the SEZ unit/developer. In fact, in respect of the services provided during the period from
January 2012 to Jzinuary 2013, when notification No. 17/2011-ST and 40/2012-ST, was in

vogue, the Form A-1 was obtained in terms of notilication No. 12/2013-ST.

10. However, before moving forward, I find that the SEZ Act. in Section 51 and

Section 26, states as follows, the relevant of extracts of which is reproduced below for ease of

.51. The provisions of this Act shall have ef

inconsistent therewith contained in any other law for the time being in force or in any

|
|
\
|
|
O reference:
/ : . .
. fect notwithstanding anything
instrument having effect by virtue of any law other than this Act.
!

26. (/) Subject 1o the provisions of sub-section (2), every Developer and the
entrepreneur shall be entitled to the following exemptions, drawbacks and concessions,

namely:—
(e) exemption from service tax undei Chapter V of the Finance Act, 1994 on
taxable services provided to a Developer or Unit to carry on the authorised operations
in a Special Economic Zone;

What section 51 of the Special Economic Zones. Act. 2005, effectively states is that it will have
an overriding effect over other Acts. Section 26(1)(e). ihid. further states that cvery
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G

&
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services were rendered by the appellant to the Developer/Unit. No one is also disputving the fact
that the services rendered found a mention in the approved list of specitied services and that they
had furnished a declaration in Form A-1, verified by the Specified Officer of SEZ, though
subsequent to providing/rendering these services. In terms of section 26(1)(e} of the SEZ Act.
2005, the Developer/Unit was exempted from payment of service tax. This read with Section 51
of the SEZ Act, 2005, clearly shows that this exemption from service tax would have an
overriding effect on the Finance Act. 2005. Now the question that arises is - whei the recipient
of the service is exempled from payment of lax by the overriding effect of the SEZ Aer, 2005,
would it be fair/rationale to demand tax from the supplier of the service. The supplicr of the
service in this case is also exempted from payment of tax by way of an ub initio exemption or by

way of refund consequent to payment of service (ax.

1. The appellant provided services without payment of service tax claiming the
benefit of the exemption, which was in vogue during the period concerned. I find that the only
point on which the exemption under the notilication stands denied is that [a] the list ol services
was approved consequent to provision of services: [b] appellant provided Form A-1, consequent
to provision of services. At best this can be considered as a technical glitch/aberration, for which

a substantive benefit i.e; exemption. should not be denied.

—~

12 I find that the essence of the overriding eftect of the SEZ Act, 2005 has already
been upheld by the Tribunal in the case of Intas Pharma Ltd. [2013 (32) S.T.R. 543]. the relevant

extracts of which are as under:

7. We notice that the Special Economic Zones Act, 2005 (Central Act 28 of 2003) was enacted
providing for SEZ within the territory of India and for providing inter alia bnmumities/exemptions
from taxes/duties/cesses. Section 7 of the 2005 Act enjuins that any goods or services exported
outside, or imported into, or procured from ihe domestic tariff area, by a unit in SEZ or u
developer shall, subject 1o such terms and conditions and limitations, as meay be prescribed he
exempted from payment of taxes/duties-cesses amder all - enactments specified in e First
Schedule. The First Schedule does not enumerate the Act (Finunce Act, 1994) as among the
enactments in respect of which exemption from taxes/duties or cesses is availuble under Section 7
of the 2005 Act. However, Section 26(1)(¢) enacts thut subject to the provisions of sub-section (2)
thereof, every developer and entreprenewr shall be entitled 1o exemption from Service Tux under
Chapter (V) of the Act on taxable services provided 1o a developer or unit 1o carry on the
authorised operations in a SEZ. ‘ : '

8. In view of the legisluted exemption supra and since provisions of the 2005 Act are provided
an overriding effect vide Section 51: and absent uny provision in the Act which eclipses the
overarching trajectory of the 2003 Act, the immunity to Service Tax in respect of taxuable services
provided in relation to SEZ is u legislatively enjoined imnnunity. Therefore, any Service -Tax
paid/remitted by a service provider is liuble 10 be refunded 10 the provider who has remitted
Service Tax in relation 10 taxable services provided (o a developer or unit. (o carry on authorized
operations in a SEZ.

13. The appellant has also questioned the denial of the exemption stating that the
notification nowhere mentions the time limit and since they had submitted the approved list of

services and Form A-1, after the provision of services. they should be allowed the benetT( Q;.l;l_h(‘.‘l

notification.
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14. ‘Since there is no dispute/allegation that the _serviccé rendered were not covered in
the approved list or that Form A-1 wé‘s never submitted or that the services were not for the
authorized operations, I find that the adjudicating authority was not correct in denying the benefit
of the notification, ibid. I therefore, set aside the impugned OT0 and allow the appeal holding

that the appellant was eligible for the benefit of the notification(s).

15. In view of the foregoing, the impugned OIO is set aside and the appeal is allowed.

16. SfeTRaT EaRT o 1 aTS el 1 FATERT 3TN Al o AT S &l

16. The appeal filed by the appellant stands disposed of in above terms. W/)
(3HT )
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Date :R'ql 0.2017

Attested

SupéFintendent ,
Central Tax(Appeals),
Ahmedabad.

By RPAD.

To,

M/s. SMPS Consultants LLP

[earlier known as SMPS Consultants Private Limited].
Abhijeet-1, 10" floor,

Mithakali Six Roads,

Ahmedabad- 380 006

Copy to:-
1. The Chief Commissioner, Central Tax, Ahmedabad Zone .

2. The Principal Commissioner, Central Tax. Ahmedabad South Commissionerate.
3. The Deputy/Assistant Commissioner, Central Tax, Division VI, Ahmedabad South.
4. The Additional Commissioner. System, Central Tax, Ahmedabad South
Commissionerate.
57" Guard File.
6.

P.A.
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