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~ a:rtfrc;r ~ xl ~~ ~~~~ cBl" a:rtfrc;r PJ9~ftid WPR xl cf;x

aar &:
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way:-

tar zyca, sq yea vi #ara an4l; mznf@rawwr at a:rtfrc;r:
Appeal To Customs Central Excise And Service Tax A::,pellate Tribunal:-

f0Rt1 af@,f1,1994 #t IT 86 cfi 3W@ a:rtfrc;r cBl" f-19 cfi -qm ctJ- \i'lT~:...:.
Under Section 86 of the Finance Act 1994 an appeal lies to :-

4fa et#tr ft t#tr zye, Ira zye gi hara srql4tu nznrfrar 3it. 20, q #ea
tlffctccl i'#i-91'3°-s, ~ -.=rrR, '116+-lcilis!IG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) or4l#tr mrzuf@rasur at f@ft1 3rf@,fzu , 1994 ctJ- mxT 86 (1) cfi 3Wm 38a hara
. Plll+-llclC'1l, 1994 cfi ~ 9 (1) cfi 3W@ ~ tJWf ~-t)-- 5 lf 'qR ~ lf ctJ- "G'lT
r#hf gi er frr nr a fsg r4la at nu{ it rt ,Raif
a#t sf afRe; (s ya infraf ft) 3l'R mer it 1tRf ~-Q:!Ff lf~cBT -.-{J-l"-14...-.ld ft-QRT
i, cfITT a fa 14Ras &tar ?a a .-{Jl"-l4ld a era «fwzr aifa a yrs# xii{f

ssi hara #l i, ans #6t 1'.fi1T 3it aura Tz ufn nu; s ala z UR a t mrt ~
1000/- #6hr 3at itfi ssi hara #ti, anus #t lWT 3k Gann ·Tzar jif 6Ty 5 lg IT
50 ~ acp "ITT m ~ 5000 /- #ha sat zhft sf harm at ir, ans t 1TT1f 3TTx ctlll<TI 1fm
fa 6T; so Gara znR vnt & ai 6; 1oooo/- sh haft zft

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is------more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amoun · W,mn? r.
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in th lot c. .efAt es,-1,/1,;;~,,,~ ,,,, ~ \
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) fclm'<l'~.1994 #6t enT 86 "$i" '3"Cf-aTNl3t"T -qct (2~) ci, 3Rl7rn 311fn1~x Pl<11-J1qe11, 1994 m f.I~• 9 (2~)

m a@1@ f.!mfur tj,J1=[ ~.t'r.-7 ii "$J" "1T TI$fr -qcf~ x-IT.!.l 31f!f<ffi'.. cfRfrq- '3NTG WI> (3!lfrc;r) m~ "$i" mwrr (OIA)(
smfr if zhf) 3ftx ·3{1N

~e., ~ I '3<f alga 3era A2I9k a4ha ·3a ye, arftta arareal at area a # fer ea zag srzr
{0IC.'.) "$i" m~ N1ft I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. I Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the App_ellate Tribunal.

2. zrerizilf@era =zrrznrGa zyca rf@Rm, 1975 "$)" mu tR ~-1 * a@1TTi fetfRa fa; 3T smrhr vi em
qTferanta 3mara uf u X'l 6.50/- tWr qr =Irnrzr gen f@ea an &tr aRy

2. One copy .of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. m'i'T ~- '3NTG zrcen vi hara aft#tr nnfrar (arff@fer) Parra6. 1982 ii 'i!lmr -qcf 3ra if@ra mi C/iT
~ffl cm;r f.r<flTT "$i" 3rR 'l1T ~~ fclxlT ulTffi t' I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. vmr era, #ctr3n eravi hara 3r4#tr If@rawr (#la h sf 3r4ii #mi
3 2

kc4hr 3TTra3#f@)Gr,&y#tnu 395h 3iala fatzr(in-2) 3#f@)f@um 2&8(9 frin~ .·
39) f@caia: a€.o¢.26&g 5it #t fa4rzr 3rf@1fez1, &&y #r art O c)'i' 3iaviaaa at ±fr ra fr a& 6,
aarr fGf@a#r areqa-@ smrscar3fart k, serf faze t'.[Rf c)'i' .3-Tc,clTcisarRt# art 3rhf@a 2zr
lgarailsqr3rfraT ITT

0

a4tr3en ercavi@harah3iaia +sf fararrraj fa gnf@?
3 2

(i) t'.IRT 11 tr c)'i' .3-Tc,clTci~ '{cfi1=f

(ii) crdzsar #t at a{a fr
(iii) ~ ~ fa1 ,a J-t I cl c4'I c)'i' ~ 6 c)'i' .3-Tc,clTci ~ '{cfi1=f

¢ 3ratala ug fa zr nr a naenc fattzr (i. 2) 3rf@0fGz, 2014 c); 3ITTTIT 't)" ~M
~~c)'i' 'ID1a-T~~~'(!cf 3-fCfrc;rq;)-~a'!ffeMI

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

0

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

¢ Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) iaaf i, z 3mer #u 3rflr uf@raur h arr zi grea 3rzrar res n &"Us..:> ..:>

~"c:111mr ~ err a:wr fcm!'av e[ea ks 10% 2rarew 3ih sziha avg faalfa zt asavs a 10%
0rarerrRt sarat?l
4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in d' • r-
penalty, where penalty alone is in dispute. am,? r. 9:,
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. ORDER IN APPEAL

This appeal is filed by MIs. SMPS Consultants?LLP [earlier knojyn as SMPS

Consultants Private Limited], Abhijeet-1, 10" floor, Mithakali Six Roads, Ahmedabad- 380 006.

[for short - 'appellant'] against OIO No. AHM-SVTAX-000-JC-022-16-17 dated 17.10.2016

passed by the Joint Commissioner, of the erstwhile Service Tax Commissionerate, Ahmedabad

[for short - 'adjudicating authority'].

2. Based on an audit objection a show cause notice dated 20.10.2015 was issued to

the appellant inter lia alleging that though they had provided the consulting engineer services to

SEZ units viz Mis. P I Industries Limited and MIs. Geotech Worldwide Limited during the

period from 2010-11 and 2013-14 they had not paid the service tax of Rs. 5,61,223/- by wrongly. · '

availing benefit of the exemption notification No. 912009-ST dated 3.3.2009 [as amended by

notification No. 15/2009-ST], notification No. 1712011-ST elated 1.3.2011 and notification No.

4012012-ST dated 20.6.2012. The show cause notice therefore, demanded service tax of Rs.

5,61,223/- along with interest and further proposed penalty on the appellant under sections 77

Q· and 78 of the Finance Act, 1994.

. 3. This show cause notice was adjudicated vide the aforementioned OIO dated

17.l0.2016 wherein the adjudicating authority confirmed the demand along with interest and

further imposed penalty on the appellant under sections 77(2) and 78 of the Finance Act, 1994.

4. Feeling aggrieved the appellant has filed this appeal raising the following

averments:

o

o that the adjudicating authority has merely brushed aside the submissions and confirmed the demand: that
they wish to rely on the case of Cyril Lasardo [2004(7) SCC 431 ]. Shukla Brothers [20 10254) ELT
6(SC)];o that under notification nos. 9/2009-ST dated 3.3.2009 amended by 15/2009-ST superseded by notification
no. I 7/20 I I-ST dated 1.3.2011 and further superseded by notification no. 40/2012-ST dated 20.6.2012.
there is no time limit specified for obtaining list of specified services as well as submission of form A- I:

o that the subject condition envisages the requirement for getting list of specified services to be approved
from the approval committee and filing declaration in specified form A-1. which however do not make any
restriction or prohibition or caveat that the same is to be obtained or liled as the case may be. prior to the
provision of the services by the service provider:

o that substantive benefits should not be deprived offdue lo minute procedural and venial glitches:
o that provisions ofSEZ Act and Rules are overriding to the exemption notification issued under the Finance

Act, 1994; that the conditions prescribed in the Finance ·Act is merely operative provisions and in no way
can take away the benefit granted under SEZ Act: ·

o that they would like to rely on the case ofDHL Lemuir Logistics [2016-TIOL-1455-CESTAT-MUM]. MVs.
Norasia Container Lines [2011-TIOL-574-CESTAT-Del], Intas Pharma [2013(320 STR 543]: that the
Tribunal has already observed that mere conditions prescribed in the notifications issued under Section
93( I) cannot disentitle

o that they would also like to rely on the case or Barclays Technology Centre [20 I 5-TIOL-82-CESTAT-
MUM], Eon Kharadi Infrastructure P Ltd [ 2015-T10L-327-CESTAT-Mum], Mahindra Engineering
Services [2014-T1OL-2534-CESTAT-Mum], Reliance Industries Limited [2015-TIOL-CESTAT-Mum].
Convergys India Services P Limited [2012(25 STR 251. Keane Worldzen India P Limited [2008(10) STR
471 ], Harichand Shri Gopal [20 I 0(260) ELT 3(SC)]:

o that when the exemption is extended to the service ret:eiver being SEZ uni! the same equally implies the
exemption from payment of service tax at the ends or service provider:

o that when refund is admissible to SEZ units irrespective of the violation or any conditions or the subject
notifications of the subject notification then why the exemption should not be allowed to service providers
of SEZ units:;

o that extended period of limitation is not invocable in the present case asere was no yEWE,pg};-gs
with an intent to evade payment of service tax: that when there are no provisions whfigtgfjjpgxtlg'ef%Me
on appellant to submit any document or male ay declaration before the authority tsffp95 um.$2,
non disclosure of such details would not tantamount to suppression of facts wf7Ring iie ·SW " %S%S g - o --
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payment of service tax; that the notice fails to establish or provide any reasoning about how there is a non
payment of service tax with an intention to evade payment ofduty;

o appellant was entitled to collect tax separately from their customer to whom they had provided the services
then in such a scenario how the question of intention to evade tax arises:

o that the entire exercise would beco1m· reveirne ne1itrnl:
o that penalty under 78 and 77 is not imposable; that ilO penalty is imposable when the- appellant vas acting

in a bonafide belief.

5. The personal hearing in the case was held on 6.10.2017 wherein Shri Pratik

Trivedi, CA appeared on behalf of the appellant and reiterated the grounds of appeal. I-le

submitted written additional submissions, which I find is a summary of the grounds of appeal,

already submitted.

6. I find that the adjudicating authority has denied the benefit of exemption

notification No. 9/2009-ST dated 3.3.2009 [ as amended by notification No. 15/2009-ST].

notification no. l 7/201 I-ST dated 1.3.2011 and notification no. 40/2012-ST dated 20.6.2012 and

consequently confirmed the duty demand along with interest and further imposed penalty on. the

appellant. Hence, the primary question to be decided in the appeal is whether the appellant had

correctly availed the benefit of the aforementioned notifications or otherwise.
0

7. The benefit of notification No. 9/2009-ST dated 3.3.2009 [as amended by

notification No. 15/2009-ST], stands denied on the grounds that the appellant iad availed the

exemption during the period from 25.6.2010 to 16.8.2010, while the list of services required for

claiming exemption, was approved only on 27.8.2010 by the Development Commissioner,

Sterling Special Economic Zone. The condition of the notification that stands violated is

Provided that 
(a) the developer or units ofSpecial Economic Zone shall get the list of services specified in
clause (105) of seerion 65 of the said Finance Act as are required in relation to the authorised
operations in the Special Economic Zone, approved from the Approval Committee (hereinafter
referred to as the specified services);

The services in this case was provided to IV!/s. Pl Industries. 0

8. Notification No. 17/201 I-ST dated 1.3.2011 para 2(c) and notification No.

40/2012-ST lated 20.6.2012, para 2 (d), which prescribed that for claiming exemption ab initio,

the unit of a SEZ or a developer shall furnish a declaration in form A-1 verified by the Specified

,)fficer of tbe SEZ in addition to the list or taxable services as required for the authorized

ope:ations, approved by the approval committee. The appellant provided Form A-1 in respect of

IV!/s. I·~ Industries dated 28.12.2012 issued by the Development Commissioner, Sterling Special

Economic 'one, for services provided during the period from July 2011 to August 2012. In

respect of MIs. Geotech World Wide in respect of the services for the period January 2012 to

January 2013, the Developer/SEZ unit had obtained the Form A-1 dated 17.8.2015 issued by

Specified Officer (Customs), Indore, SEZ, Pithampur (MP) under notification No. 12/2013 elated

1.7.2013. The condition of the notification that stands violated is
Notification No. 17/201 I-STdated 1.3.201 I

., (b) for the purpose of claiming exemption. the Developer or Unit of SEZ shall obtain (ls&o ••
taxable services as are required for the authorised operations approved by the pp
'Comnuttee (neremnafter referred to as the specified services) ofthe concerned SEZ: lag g

3 &
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(c) the Developer or Unit 0f SEZ who does not own or carry out any business other than SEZ
operations, shallfurnish a declaration to that effect in FormA-I,' yerified by the Specified Officer
of the SEZ, in addition to obtaining list under condition (byabove, for the purpose of claiming
exemption:

Notification No. 40/2012-ST dated 20.6.20I2
(c) for the purpose of claiming exemption. the Unit ofa SEZ or developer shall obtain a list
of services that are liable to service tax as are requiredfor the authorised operations approved
by the Approval Cammi/lee (hereinqfter re_/erred to as the specified services) of the concerned
SEZ;
(d) for the purpose of claiming ab initio exemption, the unit of a SEZ or developer shall
furnish a declaration in Form A-I. verified by the Specified Officer ofthe SEZ, in addition to the
list specified under condition (c); the unit ofa SEZ or developer who does not own or carry on
any business other than the operations in SEZ, shall declare to that effect in FormA-I:

The services in this case was provided to M/s. PI Industries & M/s. Geotech World Wide.

0

9. Summarizing; I find that
► in respect of the services provided during the period from 25.6.20 IO to 16.8.20 IO to Mis. Pl

Industries, the list of services was approved only on 27.8.2010.► in respect of the services provided during the period from J ulv 20 I I to August 2012 to Mis. Pl
Industries, the appellant provided Form A- I dated 28.12.2012.► in respect of services provided during the period from Januarv 2012 to January 2013 to Mis.
Geotech World Wide, the Developer/SEZ unit had obtained the Form A-I dated 17.8.2015,
issued by the Specified Officer (Customs), Indore Special Economic Zone, Pithampur(MP) under
notification No. 12/2013 dated 1.7.2013.

Hence, in all the cases, as is evident, it can be said that the condition of the notifications. ibid.

was met postfacto, i.e. after the consulting engineer's services were rendered by the appellant to

the SEZ unit/developer. In fact, in respect of the services provided during the period from

January 2012 to January 2013, when notification No. 17/2011-ST and 40/2012-ST, was in

vogue, the Form A-1 was obtained in terms of notification No. 12/2013-ST.

10. However, before moving forward, I find that the SEZ Act. in Section 51 and

o
Section 26, states as follows, the relevant of extracts of which is reproduced below for ease or

reference:
51. The provisions of this Act shall have effect notwithstanding anything

inconsistent therewith contained in any other law for the time being in force or 111 any
instrument having effect by virtue of any law other than this Act.

26. (I) Subject to the provisions of sub-section (2), every Developer and the
entrepreneur shall be entitled to the following exemptions, drawbacks and concessions,
namely.

(e) exemption from service tax under Chapter V of the Finance Act, 1994 on
taxable services provided to a Developer or Unit to carry on the authorised operations
in a Special Economic Zone;

What section 51 of the Special Economic Zones. Aet, 2005, effectively states is that it will have

an overriding effect over other Acts. Section 26(1)(e). ibid. further states that every

Developer/Unit, would be entitled to exemption from service tax under Chapter V

Act, 1994 to carry on the authorized operations in SEZ. Now no one is disputing ~ \
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services were rendered by the appellant to the Developer/Unit. No one is also disputing the fact

that the services rendered found a mentio:1 in the approved list of specified services and that they

had_ furnished a declaration in Form A-1, verified by the Specified Officer of SEZ, though

sub..;equent to providing/rendering these services. In terms of section 26(1 )(e) of the SEZ Act.

2005, the Developer/Unit was exempted from payment of service tax. This read with Section 51

of the SEZ Act, 2005, clearly shows that this exemption from service tax would have an

overriding effect on the Finance Act. 2005. Now the question that arises is - when the recipient

of the service is exempted .fi·om payment of tar by the overriding effect of the SEZ Act. 2()05.

would it be fairlrmionale to demand tax .fi"om the supplier of the service. The supplier of the

service in this case is also exempted from payment of tax by way of an ah initio exemption or by

way of refund consequent to payment of service tax.

11. The appellant provided services without payment of service tax claiming the

benefit of the exemption, which,was in vogue during the period concerned. I find that the only

point on which the exemption under the notification stands denied is that [a] the list or services

was approved consequent to provision of services: [b] appellant provided Form A-1, consequent

to provision of services. At best this can be considered as a technical glitch/aberration, for which

a substantive benefit i.e. exemption, should not be denied.

0

12. 1 find that the essence of the on:rriding effect of the SEZ Act, 2005 has nlrcacly

been upheld by the Tribunal in the case of Intas Pharma Ltd. l2013 (32) S.T.R. 543], the relevant

extracts of which are as under:

7. We notice that the Special Economic I.ones Act, 2005 (Central Act 28 of2005) was enacted
providingfor SEZwithin the territory ofIndia andfor providing inter ulia i111111uni1ieslexemptio11s
ji-oin taxesldutieslcesses. Section 7 of the 2005 Ac/ enjoins that any goods or services exported
outside, or imported into. or pmcurecl .fi·om ihe domestic 1ar{!l area, by a unit in SEZ or u
developer shall. subject to such terms and conditions and limitations, as nwy he prescribed he
exempted .fi'om payment of taxes/duties cesses under all enactments specified in the First
Schedule. The First Schedule does not enumerate the Act (Finance Act, l <J<J-/J us unumg !he
enactments in respect ofwhich exemptionfrom taxes/duties or cesses is available under Section ?7
of the 2005 Act. However, Section 26(/J(eJ enacts that subject to the provisions ofsub-section (2)
thereof, every developer and entrepreneur shall be entitled to exemplion from Service Tax under
Chapter (VJ of the Act on taxable services provided to a developer or 1111it to carry on the
authorised operations in a SEZ.

8. In view of the legislated exemption supra and since provisions oj the 2005 Act are prm·ided
an overriding effect vicle Section 51: and £1hse11t any provision in the Act which ec:lipses !he
overarching trajectory ofthe 2005 Act. the i11m11111ity to Serl'ice Tax in respect q/ta.rnble .1·l!rvices
provided in relation to SEZ is a legislatively enjoined immunity. Therefore, any Service ·Tax
paidlremilfed by a service provider is liah/e lo he re.fimcled to the provider who has remitted
Service Tax in relation to taxable services provided to a developer or uni!. lo car!'.)' Oil uutiwri::ed
operations in a SEZ.

0

13. The appellant has also questioned the denial of the exemption stating that the

notification nowhere mentions the time limit und since they had submitted the approved list of

services and Form A-1, after the provision of services. they should be allowed the be%eh,,
'f'' , etas» 2
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't

14. Since there is no dispute/allegation that the services rendered were not covered in

the approved list or that Form A-l was never submitted or that the services were not for the

authorized operations, I find that the adjudicating authority was not correct in denying the benefit

of the notification, ibid. I therefore, set aside the impugned orb and allow the appeal holding

that the appellant was eligible for the benefit of the notification(s).

15. In view of the foregoing, the impugned OO is set aside and the appeal is allowed.

The appeal filed by the appellant stands disposed of in above terms.
16.
16.

39ha#di zarr a Rt a{ 3r4tr 4 feqzrl 34#a a{ta fast rear ?Iso«-
(30T gr45)

k.4tz a 3rrzr#a (3r#er)
..:)

Date 2110.2017

ti
(Vino wse)
Sup mtendent,
Central Tax(Appeals),
Ahmedabad.

By RPAD.

To,

Mis. SMPS Consultants LLP
[earlier known as SMPS Consultants Private Limited].
Abhijeet-1, 10111 floor,
Mithakali Six Roads,
Ahmedabad- 380 006

Copy to:
1. The Chief Commissioner, Central Tax. Ahmedabad Zone .
2. The Principal Commissioner, Central Tax. Ahmedabad South Commissionerate.
3. The Deputy/Assistant Commissioner. Central Tax, Division VI, Ahmedabad South.
4. The Additional Commissioner. System. Central Tax, Ahmedabad South

Commissionerate.
5Guard File.

6. P.A.
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